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marriage were challenges to state laws. But a closer look 
reveals that most invalidations of state and local laws do 
not reverberate widely through American society.

Despite the ambiguous record, we can reach two 
conclusions about the Court’s use of judicial review. One 
is that as “important as judicial review has been, it has not 
given the Court anything like a dominant position in the 
national government.”13 The other is that the Court’s use 
of judicial review may not be what is significant. Rather, 
like the president’s ability to veto congressional legisla-
tion, its power may lie in the threat of its invocation. In 
either case, it has provided federal courts with their most 
significant political weapon.

CONSTRAINTS ON JUDICIAL POWER

Given all the attention paid to judicial review, it is easy 
to forget that the power of courts to exercise it and 
courts’ judicial authority, more generally, have substan-
tial limits. Article III—or the Court’s interpretation of 
it—places three major constraints on the ability of fed-
eral tribunals to hear and decide cases: (1) courts must 
have authority to hear a case (jurisdiction), (2) the case 
must be appropriate for judicial resolution (justiciabil-
ity), and (3) the appropriate party must bring the case 
(standing to sue). Following is a brief review of the doc-
trine surrounding these constraints. As you read, bear 
in mind that the Court serves as its own arbiter of its 

13Baum, 2007, 170

Controversy Supporting Judicial Review Opposing Judicial Review

Role of Courts in a 
Democratic Society: 
Do courts need the 
power of judicial 
review to protect 
minority interests?

The Court must have the power of judicial 
review if it is to fulfill its most important 
constitutional assignment: protection of 
minority rights. Because legislatures and 
executives are popularly elected, they 
reflect the interests of the majority. So that 
the majority cannot tyrannize a minority, it is 
necessary for the one branch of government 
that lacks any electoral connection to have 
the power of judicial review.

Courts have not always used judicial review 
to protect minorities: some of the acts 
they strike down are those that harmed a 
“privileged class.” For example, in City of 
Richmond v. J. A. Croson Co. (1989) and 
Adarand Constructors v. Peña (1995), the 
justices struck down programs designed to 
help minority interests.

Source: We adopt this framework from David Adamany, “The Supreme Court,” in The American Courts: A Critical Assessment, ed. John B. Gates 
and Charles A. Johnson (Washington, DC: CQ Press, 1991).
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limits; as they do in any other area of federal law, the 
justices have the final word on how the Constitution 
circumscribes power. Because the Court engages in its 
own form of self-regulation, these limits can be quite 
fluid: some Courts tend toward loose construction of 
the rules, while others are anxious to enforce them with 
vigor. What factors might explain these different ten-
dencies? Or, to put it another way, to what extent do 
these constraints actually limit the Court’s authority?

Jurisdiction

According to Chief Justice Salmon P. Chase, “Without 
jurisdiction the court cannot proceed at all in any 
cause. Jurisdiction is power to declare the law, and 
when it ceases to exist, the only function remaining to 
the court is that of announcing the fact and dismissing 
the cause.”14 In other words, a court cannot hear a case 
unless it has the authority—the jurisdiction—to do so.

Article III, Section 2, defines the jurisdiction of U.S. 
federal courts. Lower courts have the authority to hear 
disputes involving particular parties and subject matter. 
The U.S. Supreme Court’s jurisdiction is divided into 
original and appellate: the former are classes of cases that 
may originate in the Court; the latter are those it hears 
after a lower court.

To what extent does jurisdiction constrain the 
federal courts? Marbury v. Madison provides some 
answers, although contradictory, to this question. 

14Ex parte McCardle (1869).


